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A B S T R A C T

The right to data portability is one of the most important novelties within the EU General

Data Protection Regulation, both in terms of warranting control rights to data subjects and

in terms of being found at the intersection between data protection and other fields of law

(competition law, intellectual property, consumer protection, etc.). It constitutes, thus, a valu-

able case of development and diffusion of effective user-centric privacy enhancing technologies

and a first tool to allow individuals to enjoy the immaterial wealth of their personal data

in the data economy. Indeed, a free portability of personal data from one controller to another

can be a strong tool for data subjects in order to foster competition of digital services and

interoperability of platforms and in order to enhance controllership of individuals on their

own data. However, the adopted formulation of the right to data portability in the GDPR

could benefit from further clarification: several interpretations are possible, particularly with

regard to the object of the right and its interrelation with other rights, potentially leading

to additional challenges within its technical implementation. The aim of this article is to

propose a first systematic interpretation of this new right, by suggesting a pragmatic and

extensive approach, particularly taking advantage as much as possible of the interrelation-

ship that this new legal provision can have with regard to the Digital Single Market and

the fundamental rights of digital users. In sum, the right to data portability can be approxi-

mated under two different perspectives: the minimalist approach (the adieu scenario) and

the empowering approach (the fusing scenario), which the authors consider highly preferable.

© 2017 Paul De Hert, Vagelis Papakonstantinou, Gianclaudio Malgieri, Laurent Beslay,

Ignacio Sanchez. Published by Elsevier Ltd. This is an open access article under the CC-

BY license (http://creativecommons.org/licenses/by/4.0/).Volume: (Issue: if known). This is

an open access article under the CC BY license (http://creativecommons.org/licenses/by/

4.0/).

Keywords:

EU data protection

EU General Data Protection

Regulation

Right to data portability

* Corresponding author. European Commission, Joint Research Centre (JRC), Directorate for Space, Security and Migration, Cyber and Digital
Citizens’ Security, Via E. Fermi 2749, I-21027 Ispra (VA), Italy.

E-mail address: ignacio.sanchez@ec.europa.eu (I. Sanchez).
https://doi.org/10.1016/j.clsr.2017.10.003
0267-3649/© 2017 Paul De Hert, Vagelis Papakonstantinou, Gianclaudio Malgieri, Laurent Beslay, Ignacio Sanchez. Published by Elsevier
Ltd. This is an open access article under the CC-BY license (http://creativecommons.org/licenses/by/4.0/).Volume: (Issue: if known).
This is an open access article under the CC BY license (http://creativecommons.org/licenses/by/4.0/).

c om pu t e r l aw & s e cu r i t y r e v i ew ( 2 0 1 7 ) ■ ■ –■ ■

ARTICLE IN PRESS

Please cite this article in press as: Paul De Hert, Vagelis Papakonstantinou, Gianclaudio Malgieri, Laurent Beslay, Ignacio Sanchez, The right to data portability in the GDPR:
Towards user-centric interoperability of digital services, Computer Law & Security Review: The International Journal of Technology Law and Practice (2017), doi: 10.1016/
j.clsr.2017.10.003

Available online at www.sciencedirect.com

www.compseconl ine.com/publ icat ions/prodclaw.htm

ScienceDirect

mailto:ignacio.sanchez@ec.europa.eu
http://www.sciencedirect.com/science/journal/02673649
http://www.compseconline.com/publications/prodclaw.htm


1. Introduction

The right to data portability is one of the most important
novelties within the EU General Data Protection Regulation1

(hereafter: GDPR), both in terms of warranting control rights
to data subjects and in terms of being found at the intersec-
tion between data protection and other fields of law
(competition law, intellectual property, consumer protection,
etc.).

The first example of portability of users’ data referred
to telephone numbers. In the GDPR text it was extended to
all digital services. It constitutes, thus, a valuable case of de-
velopment and diffusion of effective user-centric privacy
enhancing technologies and a first tool to allow individuals
to enjoy the immaterial wealth of their personal data in
the data economy. Indeed, a free portability of personal data
from one controller to another can be a strong tool for data
subjects in order to foster competition of digital services
and interoperability of platforms and in order to enhance
controllership of individuals on their own data2. However,
the adopted formulation of the right to data portability in
the GDPR could benefit from further clarification: several
interpretations are possible, particularly with regard to
the object of the right and its interrelation with other
rights, potentially leading to additional challenges within its
technical implementation.

The aim of this article is to propose a first systematic in-
terpretation of this new right, by suggesting a pragmatic and
extensive approach, particularly taking advantage as much as
possible of the interrelationship that this new legal provision
can have with regard to the Digital Single Market and the fun-
damental rights of digital users.

In this context, Section 2 will outline the legal and histori-
cal background of the right to data portability: examples of
information portability before the GDPR approval will be given,
and the way it was provided for in the first European Com-
mission Proposal for the GDPR will be elaborated. Section 3 will
discuss the rationale and impact of data portability, particu-
larly with reference to it constituting a step towards data
ownership while also being a problematic right in terms of in-
terests and freedoms of others. Section 4 includes the textual
analysis of Article 20 of the GDPR: three different rights broadly
fall under the “data portability right” and several balancing
clauses need to be analysed in this regard. In particular, one
concrete issue is the interpretation of the object of data
portability: Section 5 addresses two different approaches
(extensive and restrictive) to the interpretation of which

personal data can be ported, with respective arguments and
counterarguments. These two different approaches affect also
the relationship of portability with other rights (particularly
the right to access and the right to erasure), this is why Section
6 will explore this issue. In sum, the right to data portability
can be approximated under two different perspectives: the
minimalist approach (the adieu scenario) and the empower-
ing approach (the fusing scenario), which we consider highly
preferable, as outlined in Section 7.

2. Background and rationale

The right to data portability is a full novelty in the EU data
protection framework, since in the Data Protection Directive
(95/46/EC) text no relevant references may be found. In fact,
no field of law has experimented before with anything
resembling to personal data portability3. Actually, in the EU
legal framework there are some small references to portabil-
ity, particularly in the telecommunication sector, e.g., the
“Universal Service Directive” (2002/22/EC)4 at Article 30 (as
well as recitals 40–42) refers to “number portability”5. The
portability of telephone numbers is the theoretical and
practical precursor of data portability6. A further step towards
portability of information (not only of numbers) can be found
in the “Framework Directive” (2002/21/EC)7 at recital 31,
where interoperability of Application Program Interfaces

1 Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) (Text with EEA relevance).

2 See Article 29 WP, Guidelines on the right to data portability, 16/
EN, WP 2042, rev01, as last revised and adopted on 5 April 2017,
p.6. See also, European Commission, Building a New Data Economy
Communication (January 2017), https://ec.europa.eu/digital
-single-market/en/policies/building-european-data-economy.

3 B. CUSTERS, H. URSIC, Big Data and Data Reuse: a taxonomy
of data reuse for balancing big data benefits and personal data pro-
tection, International Data Privacy Law, 7 January 2016, 9. However,
see interestingly the new French Law (Loi n. 2016-1321 du 7 Octobre
2016 pour une République numérique) which, though approved after
the approval of GDPR, is the first example of national law imple-
menting the right to data portability. It has been introduced in the
Code de la Consommation (Article 48, with reference to GDPR), as
a right which only applies in the consumer area. See also the pro-
posal to provide a portability of bank account number across the
EU, see in particular Expert Group on Customer Mobility in Rela-
tion to Bank Accounts, Report, 5 June 2007, Brussels, http://
ec.europa.eu/internal_market/finservices-retail/docs/baeg/
report_en.pdf (accessed 25 May 2017).

4 Directive 2002/22/EC of the European Parliament and of the
Council of 7 March 2002 on universal service and users’ rights re-
lating to electronic communications networks and services
(Universal Service Directive).

5 See also European Data Protection Supervisor, ‘Privacy and
competitiveness in the age of big data: The interplay between
data protection, competition law and consumer protection in the
Digital Economy’ (Preliminary Opinion) (March 2014), 15, https://
secure.edps.europa.eu/EDPSWEB/webdav/site/mySite/shared/
Documents/Consultation/Opinions/2014/14-03-26_competitition
_law_big_data_EN.pdf (accessed 27 February 2016).

6 See I. GRAEF, Mandating Portability and Interoperability in Online
Social Networks: Regulatory and Competition Law Issues in the Eu-
ropean Union (22 July 2013). Telecommunications Policy 2015, Vol.
39, No. 6, p. 502–514.

7 Directive 2002/21/EC of the European Parliament and of the
Council of 7 March 2002 on a common regulatory framework for
electronic communications networks and services (Framework
Directive).
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