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A B S T R A C T

This article explores the legal aspects of risk governance using the Supreme Court’s decision in Massachusetts v.
EPA. Legal ways of thinking – based on realist risk conceptions requiring a showing of simple causation before
granting relief – may derail efforts to address uncertainty. Courts filter risk questions through legal procedures
and epistemologies to become legal-scientific risk conceptions. At the same time, lawyers and judges have
disproportionate power in violation of the normative goals of risk governance. Furthermore, litigation narrows
the number of concepts and parties while adding complexity to already uncertain and multifaceted risks. I argue
that the majority’s reasoning in Massachusetts v. EPA suggests that judges can make existing legal mechanisms
more responsive to risk governance by incorporating the judicial precautionary principle into case law. This
subtle insertion of the precautionary principle into precedent governing legal standing tempered aspects of the
law that made responding to systemic risks more difficult. The dissenting opinions reveal underlying ambiv-
alences towards globalization that could impact whether institutions choose to confront systemic risks. I argue
that changes in legal culture can lead to risk governance within existing regulatory systems, in contrast to those
scholars who advocate for radically new governance regimes.

1. Introduction

On April 2, 2007, the Supreme Court of the United States decided
Massachusetts et al. v. Environmental Protection Agency et al. (referred to
hereafter as Mass. v. EPA), one of the most important environmental
law cases in decades. On the surface, the Supreme Court appears to
have made two narrow holdings. First, the Court conferred standing on
states to bring an action in federal court to appeal a federal agency’s
denial of a rulemaking petition. Second, the Court authorized the
Environmental Protection Agency (EPA) to regulate greenhouse gas
emissions from new motor vehicles in the event that the agency finds
that greenhouse gases contribute to climate change. Since 2007, legal
scholars and federal judges have analyzed this case in terms of its

possible precedential value for extending the standing of states and
property owners to bring actions challenging rulemaking decisions by
agencies. Authors have also viewed the case as laying a foundation for
the claiming of damages caused by greenhouse gas emissions.1 Other
writers have discussed the case’s broader legal implications such as
allowing California and other states to regulate tailpipe emissions of
carbon dioxide beyond federally established emissions standards and
strengthening the regulation of greenhouse gases under other en-
vironmental statutes targeting “pollution.”2 Science and Technology
Studies (STS) scholars, such as Sheila Jasanoff, have only cited the case
in passing to emphasize the success of bottom-up citizens groups to
bring legal action.3

A few legal scholars immediately following the decision analyzed its
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significance through the lens of broader political or theoretical con-
texts. Harvard law professors Jody Freeman and Adrian Vermeule, for
example, viewed the majority’s decision as a judicial effort to curb
President George W. Bush’s efforts to tamper with agency experts.
Freeman and Vermeule documented several instances of manipulation
by the executive branch of scientific judgments concerning a wide array
of environmental, health, and safety regulations leading up to the Mass.
v. EPA decision. Freeman and Vermeule interpreted the majority’s
opinion as reflecting not primarily a concern with a new global
warming danger but, rather, as a “return to an older judicial role” of
what they call “expertise-forcing” or de-politicizing administrative ex-
pertise.4

Oregon law professor Hari M. Osofsky removed the case even fur-
ther beyond strict legal analysis by employing critical theories about
“space” and “place” from geography. Osofsky argued that the sig-
nificance of the Mass. v. EPA decision to international laws regulating
greenhouse gases differs according to “geographic assumptions about
nation-states.” For example, Osofsky contends that a view of space that
sees nation-states as “the primary subjects and objects of international
law” (what he terms “the strict Westphalian approach”) would regard
the case as affecting international law only through the consent of states
to follow its ruling. On the other hand, a notion of space that embraces
“global legal pluralism” regards the state as just one lawmaker among
many. As a result, a pluralistic approach views the Mass. v. EPA case as
significant only because it brought together “normative communities”
to construct identities and “lawmaking narratives” which could impact
the international stage. Under this pluralistic narrative, the case’s pre-
cedential value within the U.S. carries less importance because the
pluralist view of space regards the state as a construct infused with
power dynamics that cannot lead to real change on a global scale.5

Osofsky’s piece, therefore, primarily speaks to the impact the decision
could have on international law if lawyers and lawmakers followed the
approach of geographers in thinking more critically about space and
place.

2. Argument: the intersection of law and risk governance

This paper seeks to employ the theory of risk governance to present
an analysis that goes beyond the narrow domestic or international legal
ramifications of Mass. v. EPA. I seek to fill the void noted by some
scholars of the lack of studies targeting risk governance from a legal
perspective.6 In doing so, I build on Osofsky’s methodological approach
of bringing insights from beyond law to the decision, in this case,
theories from STS and the social studies of risk. In addition, I place the
decision within an even broader historical macro-narrative than the
contextual perspective employed by Freeman and Vermeule, who focus
only on the eight years of Bush’s presidency. Unlike Freeman and
Vermeule who view the majority opinion as an exercise of the older act
of “expertise-forcing,” I frame the decision as a demonstration of how
legal ways of knowing and thinking can influence the ways many in-
dividuals and institutions deal with contemporary “systemic” risks
surrounded by uncertainty, complexity and ambiguity. To these char-
acteristics of systemic risks, legal scholar Roman Sidortsov adds “ripple
effects” which he describes as “a possibility of secondary impacts that
may be separated by time and space, from the primary consequences
and may be extended to political, social, and economic dimensions.”7

Hence, I add to the work of Freeman and Vermeule by shifting the focus
from the justices’ desire to de-politicize expertise, to the less apparent
question of how legal epistemologies interacted with the uncertainties

posed by global warming.
I argue that the case presents even more profound questions about

American science and technology policy than recognized by previous
scholars.8 The theory of risk governance potentially offers deeper in-
sight into how the law shapes risk determinations when actors face
systemic harms such as climate change that cannot be calculated as a
function of probability and effect.9 Here, I ascribe to the neoinstitu-
tional notion that institutions are organized by intricate “scripts and
schemas” available internally and externally in their cultural environ-
ments.10 The case also shows how the complexity of risk arises not
simply from the nature of harms like global warming but out of dif-
ferent dangers, such as the economic damage caused by regulation of
greenhouse gases, that must be balanced and require the setting of
priorities that consider more than simply technical assessments of risks.
As Michel Callon, Pierre Lascoumes, and Yannick Barthe note, un-
certainty in cases such as climate change arise from not just the com-
plexity of technical evaluations of danger but because the harms con-
cerning risk governance also carry social and political components.11

My risk governance analysis, therefore, takes a holistic approach by
considering everything concerning the justices within and outside the
court in reaching a decision.

In addition, I will argue that this case reveals how the normative
prescriptions of risk governance of “the inclusion principle, the in-
tegration principle, and the reflection principle,” may face challenges
due to institutional epistemologies and procedures that adopt realist
conception of risk and regard all harms as presenting simple causa-
tion.12 Callon, Lascoumes, and Barthe anticipate risk governance as
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