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The Expert Deposes, but the Court Disposes:
The Concept of Malingering and the Function of a Medical
Expert Witness in the Forensic Process
Danuta Mendelson
The Concept of

Malingering in Medicine

The term malingerer, which derives from the French word malingre, meaning
ailing and sickly, was introduced in 1785, in a publication titled Dictionary of
the Vulgar Tongue. The word was originally used in a military setting, to
describe persons who pretended to be sick or disabled so as to evade military
or naval duty. Although the term malingerer itself is thus of relatively recent
origin, the pretence of sickness to achieve "a consciously desired end" has a
long history.l
In Samuel I there is a description of malingering by means of which David,
while fleeing from King Saul, avoided capture and probable execution at the
hands of King Achish of Gath. The following passage describes the event,
when David realized that he had been recognized by the courtiers of Achish:
These words worried David and he became very much afraid of King
Achish of Gath. So he concealed his good sense from them; he
feigned madness for their benefit. He scratched marks on the doors
of the gate and let his saliva run down his beard. And Achish said to
his courtiers, You see the man is raving; why bring him to me? Do I
lack m a d m e n that you have brought this fellow to rave for me?
Should this fellow enter my house? 2
The simulation of disease or self-mutilation as a means of evading military
service was recognised by the ancient Greeks and was punishable by death. In
Roman times, Galen of Pergamon, who was requested by the Emperor Marcus
Aurelius to accompany the Roman army during the military expedition against
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the Marcomanni tribes in winter of 168 CE, subsequently wrote a treatise titled
On Feigned Diseases and the Detection of them, in which he described Roman
conscripts who cut off their fingers to make themselves unfit for military
service)
The code of laws established by the crusader Godfrey of Bouillon for the
Kingdom of Jerusalem in the 12th century provided for the medical examination of those who pleaded illness when summoned to appear before the courts.
It was considered that "some not incapacitated would wish to be believed so"
in order to avoid trial by battle. 4 In such circumstances a physician, an apothecary, and a surgeon were sent to examine the person, and if they could find
"no reason why he must refrain from appearing in court" the person summoned "must go and appear."
Thus, initially malingering was a phenomenon observed and described in
relation to persons who were subject to military law. Since the Middle Ages the
clinical pursuit of finding ways and means for detection of malingerers has
produced a vast volume of medical literature:
The medical output on the subject has increased exponentially since the
second half of the 19th century, when the allegation of malingering began to
be raised in relation to civil litigation. There are doctors who are so mesmerised
by the possibility that the persons who come to see them may be malingering
that they become determined to find out the truth. Some medical practitioners,
like Sir John Collie, appear to have advanced to the knighthood on the back
of detection of malingerers. In 1932, having earlier written a volume titled
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