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a b s t r a c t
Judicial supervision of offenders is an important component of many family violence courts. Skepticism
concerning the ability of offenders to reform and a desire to protect victims has led to some judges to use
supervision as a form of deterrence. Supervision is also used to hold offenders accountable for following court
orders. Some family violence courts apply processes used in drug courts, such as rewards and sanctions, to
promote offender rehabilitation. This article suggests that while protection and support of victims should be
the prime concern of family violence courts, a form of judging that engages offenders in the development and
implementation of solutions for their problems and supports their implementation is more likely to promote
their positive behavioral change than other approaches to judicial supervision. The approach to judging
proposed in this article draws from therapeutic jurisprudence, feminist theory, transformational leadership
and solution-focused brief therapy principles.
© 2010 Elsevier Ltd. All rights reserved.

1. Introduction
The principal focus of family violence courts is to enhance the
safety and wellbeing of victims and to hold offenders accountable for
their behavior.1 There are various models of family violence courts.
Most include several of the following elements: the issue of protection
orders in favour of victims; the provision of court, treatment and
welfare related support services for victims; a coordinated approach
to the detection and prosecution of family violence cases through the
cooperation of justice and community agencies; expeditious trial
processes for family violence cases; uniﬁed jurisdiction to deal with
criminal, civil and family law aspects of family violence cases; and
courts ordering offenders to participate in treatment programs often
while subject to judicial monitoring. Family violence courts are
commonly classiﬁed as problem-solving courts and are also part of the
broader “non-adversarial justice” movement.2
This article discusses the different approaches to judging in family
violence courts and the principles underlying them. It focuses on the
practice of judicial monitoring, that is, regular appearances by offenders
before a judge or magistrate. Judicial monitoring can have different goals
depending on the context, including achieving enforcement, ensuring
victim safety, promoting offender accountability and/or promoting
offender motivation to engage in positive behavioral change while

supporting them through the process. The judging practices of each
family violence court are informed by which particular goals it adopts.
This article suggests that some approaches to judicial monitoring
have been largely ineffective as they have been unduly restrictive in
their goals and practices. A holistic model of judicial monitoring that is
directed to all of the previously mentioned goals is proposed in this
article. That model incorporates principles taken from therapeutic
jurisprudence, transformational leadership theory and feminist
accounts of family violence. Accordingly, the article outlines a range
of practices that judicial ofﬁcers can use to enhance judging
effectiveness in family violence courts. Some of these principles
have wider application beyond family violence cases to problemsolving courts generally. The article is written for an international
audience but is strongly informed by our Australian perspective.
2. Judicial monitoring: Purpose, styles and inﬂuences
Judicial monitoring of offenders is considered to be best practice in
family violence courts in the United States.3 However, it is only used in
two jurisdictions in Australia – South Australia and Western Australia –
and in a more attenuated form than in the United States.
Judicial monitoring properly takes place in the context of a holistic,
coordinated community and court-based response to the problem of
family violence and is not seen as substitute for other forms of
interventions in family violence cases, including safety plans, arrest
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policies, victim support services, educational perpetrator programs,
and therapeutic work.4 Judicial monitoring is presented in this article
as an addition to existing community and criminal justice programs
that would operate in conjunction with other services. Courts should
choose a form of judicial monitoring that best ﬁts with existing local
family violence interventions.
Research suggesting that family violence perpetrator treatment
programs are ineffective has led many courts to focus on promoting
accountability of perpetrators so that they encourage perpetrators to
abstain from offending and to otherwise comply with court orders.
Family violence courts which adopt this approach generally refrain from
reference to rehabilitation as an express goal.5 The principle of deterrence
– using the coercive powers of the court – to compel compliance has been
a dominant inﬂuence in the practice of judicial monitoring in many
domestic violence courts. This approach readily leads to a focus on the
deﬁciencies of the offender and how they can be kept in check.
This section of the article begins by discussing the inﬂuence of
therapeutic jurisprudence on the practice of judicial monitoring in family
violence courts. It then canvasses available research into the use of
judicial monitoring in the family violence court context and ﬁnishes by
examining various forms of judicial monitoring that are used by family
violence courts. These issues are explored in order to better understand
the tenets of the approach to judicial monitoring proposed in this article.
2.1. Therapeutic jurisprudence
Therapeutic jurisprudence has been an inﬂuence on family violence
courts. It examines the effect of laws, legal processes and legal actors (such
as judicial ofﬁcers and lawyers) on the wellbeing of those involved.6 It uses
ﬁndings from the social sciences to suggest reforms to the way that laws,
legal processes and legal actors operate to minimise negative effects on
wellbeing and to promote positive effects — particularly when associated
with justice system goals such as the prevention and resolution of conﬂict,
supporting victims, and the rehabilitation of offenders.
Therapeutic jurisprudence is not oriented towards the interests of
any particular institution or group — such as offenders.7 It has
examined the effect of laws, legal processes and legal actors on the
situation of both victims and perpetrators of family violence and
suggested reforms.8 For example, in relation to victims, Bruce Winick,
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who along with David Wexler ﬁrst developed the concept of
therapeutic jurisprudence, has suggested that family violence courts
can act as advocates for victims by facilitating swift prosecution of
charges and issue of protective orders and providing appropriate
support services.9 Winick has also emphasized the need for judicial
ofﬁcers, police and prosecutors to consider the situation and wishes of
victims in making their decisions and to be trained in relation to the
effects of family violence on victims, including children of the
parties.10He has called for justice system professionals to be trained
in the use of interpersonal skills such as listening and the expression
of empathy in interacting with victims; and suggested that justice
system professionals accord victims' voice, validation and respect.11
Finally Winick has suggested the use of videotaped testimony in court
in circumstances where a victim does not wish to confront the
offender.12
The application of therapeutic jurisprudence principles to a family
violence context should not be confused with the notion that a
therapeutic “cure” for family violence is possible — it is not an attempt
to reduce the causes of family violence to a medical condition or a
defective personality.13 Rather, the combination of therapeutic
jurisprudence and feminist approaches engenders practices in family
violence courts which recognise the socio-political context of family
violence and which focus on the psychological needs of individual
victims and offenders through the legal process.
Winick has also suggested that therapeutic jurisprudence can
enhance rehabilitation outcomes concerning perpetrators by promoting motivational mechanisms.14 He refers to research that coercion or
paternalistic approaches promote resistance to behavioral change.15
As an antidote, he suggests that courts could ask perpetrators to
formulate their rehabilitation plans, could listen to them, express
empathy for the offender's situation and exercise an ethic of care. He
suggests that regular court review and a system of sanctions and
rewards could be used to enhance perpetrator compliance.
One of the principal inﬂuences on therapeutic jurisprudence
thought and practice relating to family violence courts and offenders
is cognitive behavioral theory.16 Beck's cognitive learning theory
focuses on how people perceive and interpret situations in life.17 It
asserts that emotionally disturbed people's automatic thoughts that
are exaggerations, unrealistic, mistaken, or distorted affect their
perception and understanding of incidents. It refers to these thoughts
as cognitive distortions. A cognitive behavioral approach sees
problematic behavior to be the product of faulty thinking and
perception and the remedy as challenging faulty thinking and
changing the way people think about situations.18
Maruna and Mann point out that the term “cognitive distortion”
has assumed a different meaning in the context of dealing with
offenders.19 Blumenthal, Gudjonsson and Burns deﬁne cognitive
distortion as “attitudes and beliefs which offenders use to deny
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