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A B S T R A C T

European Marine Sites (EMS), designated under either the Habitats or Birds Directives, protect the biodiversity
of the European Union (EU) and contribute to the implementation of the 1992 UN Convention on Biological
Diversity [1]. The introduction of this form of marine protected area (MPA), as a consequence of EU
conservation directives, introduced new legal obligations in waters long exploited by inshore fishing
communities. Although the Habitats and Birds Directive have been in place since 1992 and 1979 respectively
(the 1979 Directive updated in 2009), it has not been until more recently (2014) that ongoing inshore fisheries
activities in England, which predate designation of sites, have been systematically assessed and managed, for
their impact in protected sites. In practice it was assumed by many MPA practitioners that at the time of
designation of EMS, ongoing activities would be compatible with the conservation objectives of these sites. This
paper illustrates the introduction of a general and systematic “revised approach” to managing fisheries in all
English EMSs, and how this represented a change in government policy which can be traced directly to a legal
campaign between 2008 and 2012 by two UK environmental Non-Governmental Organisations (eNGOs). The
paper elucidates this iterative marine policy process analysing the dialogue between government bodies and
eNGOs and show how the resulting interpretation of conservation law, has sought to resolve the tensions
between the precautionary approach as emphasised by the eNGOs and the Government's desire for
proportionality of response.

1. Introduction

Conventional approaches to the management of marine fisheries
have emerged through policy processes largely distinct from those
addressing the general protection of the marine environment [13].
While both are preoccupied with the conservation of natural marine
resources, the emergence of ecosystem protection, as exemplified by
the European Union Habitats Directive (92/43/EEC) and Birds
Directive (2009/147/EC), is in contrast to the traditional single species
measures used for fisheries management [14]. Nevertheless, both
approaches are rational when measured against their goals and
challenges. Many commercial fish species for example have wide
ranging and/or migratory distributions and most are at risk primarily
from overfishing. Conversely more general conservation of the marine
environment must address a wide variety of risks, not least in rapidly
degrading coastal seas. There is, arguably, a more fundamental

difference: while fisheries management has traditionally had an
exclusively anthropocentric motivation being essentially socio-econom-
ic in nature (protecting food supply, national economies and liveli-
hoods), the underlying motivations of the general conservation move-
ment (while wide ranging and to an extent unresolved) are rooted
nearer the eco-centric end of the spectrum. Such that in practice
human benefit is best served by a general principle in which the natural
world should not be degraded.

In policy terms the two traditions are not necessarily incompatible,
to the extent for example that there is now a widespread recognition of
the “sustainable development” goal which explicitly recognises con-
servation, social and economic imperatives. This is also encompassed
in ecosystem-based management, where individual aspects of resource
extraction are considered for their wider ecosystem impact ([12,23]
beyond such broad commitments lies the challenging process of
resolving differences of emphasis and detail at the points of policy
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implementation; where the two traditions intersect; where case law is
still emerging; and where stakeholder priorities differ. These generally
are manifest within Marine Protected Areas where eco-centric goals are
explicit. Yet increasing numbers and coverage of MPAs has made this a
challenging time for implementing effective protection measures (e.g
[33]).

2. Statutory framework for the protection of EMSs

The term ‘EMS’ (EMS) describes Special Areas of Conservation
(SACs), and Special Protection Areas (SPAs) that protect some of the
most important marine and coastal habitats and species. SACs contain
animals, plants and habitats that are considered rare, special or
threatened within Europe while SPAs protect important bird species
and their supporting habitats. SACs and SPAs are designated under the
European Union (EU) Habitats and Birds Directives respectively, and
form part of the European-wide Natura 2000 network of internation-
ally important sites. EMS are an important component of the Marine
Protected Area (MPA) network in the UK which also includes designa-
tions under national legislation and wider international treaties. There
have been various tranches of designation of EMS, most notably in
2000, 2005, and 2010–12. In English Coastal Waters (to 6 nm) there
are 89 EMS, covering some c.11,500 km2 which is over a third of this
total inshore area (2015 data).

The overall conservation concept of a EMS appears in the sixth
recital of the Habitats Directive which requires the restoration or
maintenance of designated natural habitats and species at a “favour-
able conservation status”. The conservation status of a natural habitat
is taken as ‘favourable’ when: its natural range and areas are stable or
increasing, and the ecological structure and functions necessary for its
long-term maintenance are likely to continue to exist for the foresee-
able future. ‘Typical species’ associated with the habitat must also be at
favourable conservation status. Favourable status for a species is
similarly dependent on (inter alia) maintenance of range and long
term viability.

The area of contention, which is the focus of this paper, relates to
Article 6 of the Habitats Directive which defines how Natura 2000 sites
are managed and protected. Articles 6(1) and 6(2) are concerned with
the general regimes for the Natura 2000 sites and Articles 6(3) and 6(4)
with the procedures for new developments. These are summarised in
Table 1.

The implementation of Article 6(1) is central to achieving the
objectives of the Habitats Directive since it is the primary clause for
introducing positive measures to help maintain or restore favourable
conservation status. Article 6(2) requires that Member States avoid
damaging activities that could cause deterioration. Articles 6(3) and
6(4) set out the procedures to be followed where a ‘plan or project’ is
proposed in or near a SAC or SPA and therefore are engaged in relation
to new developments. All these provisions apply in both the marine and
terrestrial context.

Whilst the provisions of Article 6(1) technically apply specifically to
SACs, analogous provisions apply to SPAs by virtue of Article 4.1 and
4.2 of the Birds Directive which require that Member States ensure the
specified (Annex 1) species are subject to special conservation mea-
sures concerning their habitat in order to ensure their survival and
reproduction in their area of distribution. Further, by virtue of Article 7
of the Habitats Directive, the provisions of Articles 6(2), 6(3) and 6(4)
apply directly to SPAs. This means that SPAs are subject to virtually the

same protection regime as SACs.
The Conservation of Habitats and Species Regulations 2010 as

amended, transpose the Directives requirements for the management
of EMS into English Law and place duties on regulators to exercise
their functions in order to achieve the objectives of the Directives.

In practice this creates a general requirement for a “competent
authority” to manage ongoing activities and, before giving consent for a
new development, which is likely to have a significant effect on an EMS,
to subject that “plan or project” to an “appropriate assessment” of the
implications for that site in view of its conservation objectives.

In the UK, as with many other EU Member States, the process for
consent for new developments: (i.e. plans or projects) under Article
6(3) and exceptionally 6(4) has been systematic and attracted a
developed body of case law to support interpretations of the
Directive. In contrast, “activity” within EMSs refers to an ongoing
use, and the management of such activities (under Article. 6(2)) did not
evolve at a similar pace to that for plans or projects. How long-
established fishing activity is interpreted in this context (as an activity
or a plan or project) was the particular subject of contention.

3. The issue of commercial fishing activity

In England in 2014 the fishing industry had 3128 registered fishing
vessels of which 2573 were less than 10 m in length. Although not all
active, the number of smaller vessels in the English fishing fleet is
indicative of the scale and relative importance as a component of
commercial fishing in England. Whilst information on the location of
inshore fishing activity in Europe is very limited (as there is no
statutory satellite monitoring of smaller vessels (15 m length before
2012, 12 m thereafter). Breen et al. [6] shows how heterogeneous the
distribution of fishing activity is within English Coastal waters.

Mobile demersal fishing gear towed across the sea bed will have an
impact on the sea bed and is likely to influence associated biological
communities. The scale of influence varies depending on the nature and
scale of fishing, the substrate type and the exposure of the seabed to other
natural or human induced factors, for example sheer stress. The environ-
mental impact of fishing with such mobile gear ranges from high levels of
bycatch [15], reduced benthic community biomass and productivity [17],
reduced benthic species richness [8] and direct physical impacts on
benthic habitats [21]. In temperate seas, areas protected from bottom
towed gear fishing in inshore waters regularly recover benthic species
richness [4,5] and reproductive potential of commercial species ([16];
[22]) in both reef and sedimentary habitats [32].

The regulation of marine inshore fisheries in England is ultimately
the responsibility of the Government's Department for Environment,
Food & Rural Affairs (DEFRA), which superseded the Ministry of
Agriculture Fisheries & Food (MAFF) in 2002. DEFRA delegates
regulatory responsibilities to the Marine Management Organisation
(MMO), which licences commercial fishing boats, and ten Inshore
Fishery and Conservation Authorities (IFCAs) who regulate their areas
through local byelaws and other management measures. This combi-
nation of central and local governmental organisations was a consistent
feature of inshore fisheries regulation over the period in question,
although the names, scope and powers of the organisations changed
over time to reflect new statutes, demands and responsibilities. In
particular the MMO replaced the earlier Marine & Fisheries Agency
(MFA) and the IFCAs replaced Sea Fisheries Committees (SFCs).

The UK Government's international commitments under the EU's

Table 1
Summary of the requirements of Article 6 of the Habitats Directive.

Article 6 General Regime for all Natura 2000 Sites 6(1) Positive and proactive Conservation Measures
6(2) Avoidance of habitat deterioration and significant disturbance of species.

Procedures for new developments 6(3) Step-by-step procedures for development plans and projects affecting EMS
6(4) Imperative reasons of overriding public interest
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